Subcontracting
1. - Definition and formation of subcontracts:
Subcontracting is a legal figure admitted by the Spanish law, that allows that a company which had been entrusted by another one to implement part of its activity(contractor), can pass on tasks to perform a work or service, which is required to be made or done with its personal and material means, to a third one (subcontractor).
Regarding the required form for subcontracting, in the civil order governs the principle of freedom of contract (free will) provided the contracts do not infringe the law, accepted moral standards or public policy. However, on the administrative level, the subcontracts are subject to compliance with the following requirements:
a. The bidders must indicate the part of the contract that they intend to subcontract in the offer, and must indicate the amount, as well as the name or company profile, defined by reference to the conditions of professional or technical solvency of the subcontractors who will carry out the execution.
b. In all cases, the entity awarded the contract must inform the Administration, in advance and in writing, of its intention to enter into subcontracts, indicating the  part of the supply intended for subcontracting and the identity of the subcontractor, as well as sufficiently justifying the competence of this subcontractor to execute that activity in accordance with its technical and human elements and its experience.

c. The subcontracts that do not fit that which is indicated in the offer, may not be entered into until twenty days have passed from the notification to the Administration being sent and justifications of the subcontractor’s aptitude being provided, unless they have been expressly authorised previously. Under the responsibility of the contractor, subcontracts may be concluded before the deadline of twenty days in order to attend to an emergency situation.
d. In the private or reserved contracts, subcontracting will always require express authorization of the Contracting Authority.
e. The partial provisions that the entity to whom the contract is awarded subcontracts to third parties may not exceed the percentage set in the contract documents. In the case that there is no special limit, the contractor may subcontract up to a percentage that does not exceed 60 % of the amount of the contract awarded.

2. - Payment:
The contractor must pay the subcontractors the agreed price within a maximum period of thirty days from the date of the approval of the invoice issued by the subcontractor.
In case of late payment, the subcontractor is allowed to claim the accrued interest and the costs incurred.
However, the contractor may agree with the subcontractors to increase the payment times provided the terms are not abusive according to the law and the payment is incorporated in a negotiable document with exchange action. 

The discount or negotiation expenses borne are at contractor’s expense. In addition, subcontractor may require the payment be guaranteed with a financial statement.
3. - Transparency/ Back to back

Subcontractors are only accountable to their the main contractor who will assume, therefore, full responsibility for the execution of the contract to the Administration, strictly in accordance with the specifications of administrative clauses and contract terms.
Subcontractors will never have action against the Contracting Authority for its obligations to the contractor as a result of the execution of the main contract and subcontracts.
4. - Resolution

In the event of non-compliance by any of the contracting parties, the party that has complied with its obligations may request a judicial resolution of the contract.
In any case, the parties may submit the resolution of the contract to arbitration Courts by unanimous agreement so they may incorporate an express submission clause into the contract.
5. – Legislation
Subcontracting in Spain is regulated in several Acts. The most important of them are:

Act 32/2006, October, 18th (Subcontracting law)

Real Decreto 1109/2007, August, 24th (Reglament of Subcontracting)

Real Decreto Legislativo 3/2011, November, 14th (Public Sector contracts law).
