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Professeur à l’Université Panthéon-Assas (Paris II).
The understanding of any national legal system is always very difficult for people who are from the outside. History and sociology have created specificities that cannot be easily applied abroad. In that way, French construction law is one of the most developed and most specific systems existing in Europe. It became independent thanks to civil law 40 years ago and has now its own code, the construction and housing code.
The acknowledgment of these particularities is very important in order to measure how a European harmonisation could impact French construction law.
Because of the short time allowed to each speaker, I shall only try to balance chances and risks of a European legal action for French construction law.

I - Chances

A construction law harmonisation would offer several advantages, but in the major benefit of a European integration.

The first interest of a European harmonisation seems to be, obviously, a better access to the common market. A totally free circulation and a widely open competition are historic and basic aims for the European construction. But, according to our subject, the relevant question is to determine if the harmonisation of service contracts and especially of construction contracts would be, for European construction, a little step or a great leap.
A great leap would occur if the final situation resulting of the harmonisation offers to businesses actual new opportunities that they do not have today. A great leap given by harmonisation supposes huge national barriers to be withdrawn. But, today, the existence of 27 national legal systems does not seem to be, for many construction businesses, difficult to overcome. 
 
Large construction firms have already a widely spread activity in the whole Europe and outside. For the “majors” like Bouygues, Vinci, Hochtief, the differences of law and the various legal systems are not considered as serious obstacles. They use to create as many national subsidiaries as needed. 
Small businesses are, apparently, in a different situation. They are unable to integrate the 27 legal systems and have no possibilities to settle in each country. For them, harmonisation seems to be a need although they can export their law, according to the regulation (EC) No 593/2008 of the European parliament and of the council of 17 June 2008 on the law applicable to contractual obligations. But the choice of the constructor law is not possible in B to C contracts, as clause 6 of this regulation says. The access to the common market is therefore not widely opened. This situation creates no trouble for very small businesses but is a brake for middle firms.
However the European best solution is not inevitably an harmonisation. A legal optional instrument could be the appropriate answer to such a situation. As many others in Europe, French businesses are not in favour of a harmonisation of construction law. They would prefer a new 28th legal system that would add to the 27 existing laws. European Commission could follow the process used to harmonize sale contracts. The optional instrument would be, in that way, a first step for a future harmonisation.
The specific interest of a European action remains in the fact that it provides a good occasion to appreciate the reliability and the week points of each national system. Construction firms, builder’s organisation seems mainly satisfied by French construction law. They asked for no deep changes. However, some of them added to some insurance firms complains about the cost of the French construction insurance legal system and are frightened by the economic balance of the system. They hope that Europe will be able to reduce the scope of binding insurance in France and limit its application to contracts involving consumers.

In that way, a European action could be an interesting mean to solve some of the problems that national laws generate.

But it creates also some risks

II - Risks

The impact of a European action on the French system is important and creates a huge risk of destabilisation. It differs, however, whether a consumer is involved or not in the contract.
· Risks for B to B contracts

The French construction law offers the specificity of being a mandatory system on three important points: It gives a huge protection to subcontractors; It offers a good guarantee to the contractor for his payment; It protects the client with a binding and powerful system of liability and insurance.
A European harmonisation will probably invalidate this legal system. The choice of a liberal system with a low or average level of protection will remove mandatory provisions. Whatever the instrument chosen, the weakening of the French legal protection would be bound to happen.
If a comprehensive harmonisation was decided, all the national construction laws would disappear. The protection that gives the French system to contractors and subcontractors would be pushed aside. The client will suffer the removal of the specific liability and insurance system. If the insurance system is rather young, as created in 1978, however the builder’s liability found its origin during the seventeenth century. A new balance between rights and obligations would be created, and the economic impact could not be easily foreseen.

The situation could be different if an optional instrument was chosen, which seems to be the most likely option. A 28th legal system would be set down and the proposal for a regulation on a common European sales law, issued on October the 10th  by the Commission  could be taken as a model of what could happen for services and specially construction contracts.  Businesses could choose the European law and, consequently, could escape from French system, even for internal contracts, if national law had made the choice to extend the scope of the instrument.

An optional instrument, in this way, seems to have little impact on French law.  In order to be protected, business will still have the opportunity to choose the French construction Law. However, it is not an option as soft as it appears at first sight.


Two points must be indeed taken into consideration.

Firstly, the European proposal tend to consider that, in B to B contracts, the provisions of the optional instrument are not mandatory and can be removed by the parties. The choice given is not a choice between the national legal system and the European instrument but a choice between a French binding law and a huge freedom to include in the contract specific clauses up to the will of the parties. The choice is between a strict regulation of the contract and a widely open system which authorises an original design of the contract.

Secondly, the freedom given by the optional instrument could have side effects. The question is to determine who will benefit from this freedom: Both of the parties or only one of them? The answer will depend on their respective economic powers. In most of the cases, the client, who orders and pays, will be in a dominant position. He will be able to propose and to lead his clauses. 


The French construction law has tried to minor the negative effects of liberalism, and, in many ways, succeeds in setting down a balance protection for both parties. The European intervention would probably privilege a liberal system in which the strongest one imposes its will to the weakest. The philosophy of French system is the opposite and, from a French point of view, contractual freedom has little advantages, even when businesses only are involved in the contractual relation.


An evident risk of undermining the French construction law applying to business contracts appears.

· B to C Contracts

The contracts between consumers and businesses obey to different rules. The French law has developed many specific construction contracts whose scope is restricted to consumers. The use of these contracts as well as their clauses are mandatory. No freedom is allowed for the parties.


Even if the European system is mandatory for B to C contracts, a European action in construction law would have a huge impact in consumers’ relations. Only one contract frame would probably be created. The specificity of French Law in which each situation has its own contract would disappear. In this way, the protection of French consumers would be lower than the one the French law offers them today.
To conclude, these elements make many French lawyers rather reluctant to a harmonisation of the construction law. Construction organisations show some hesitations about the impact of an optional instrument. A policy of little steps is hardly preferred. Currently Europe has biggest issues to deal with than construction law harmonisation. It has to become reconcile with public opinions before going further on this way. 
