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1. Introduction

In this short paper, which was the basis of my speech in Milan at the 2014 annual conference of the European Society of Construction Law.

Three topics are dealt with: arbitration in the Dutch construction world, a few characteristics of Dutch arbitration and the new Dutch act on arbitration which will enter into effect on the first of January 2015.
2. Arbitration in the Dutch construction world

Most construction disputes in The Netherlands are subject to arbitration. The general conditions used in the construction world, including those used by architects and civil engineers etc., contain an arbitration clause. sometimes this clause is preceeded  by a clause obliging parties to settle their dispute amicably by the help of mediation for example.

There is no hard proof available of the relationship between disputes settled by arbitration and those settled by the courts. The statement about most disputes being dealt with by arbitration is not based on empirical research but is the impression of the author.

The general conditions used in construction contracts with consumers also contain a clause making arbitration possible, but these clauses often leave the choice for arbitration to the consumer. This will be mandatory law under the new arbitration act.
Construction arbitration has a long history in The Netherlands. The Arbitration Board celebrated its 100 year existence in 2007.

The most important Dutch arbitration institutes dealing with construction arbitration are:

The Arbitration Board (www.raadvanarbitrage.nl) and the Dutch Arbitration Institute (http://www.nai-nl.org). 

Consumer arbitration is dealt with by the already mentioned Arbitration Board and the Dutch Foundation for Consumer Complaints Boards (http://www.degeschillencommissie.nl/English). These organisations use more or less the same arbitration rules in consumer cases. That way it makes no difference for the consumer which arbitration board is applicable in his case. The general conditions for consumer construction contracts give the right to choose for arbitration or for going to court already for a number of years to the consumer, but there is no empirical evidence on how often consumers actually chose for arbitration or not. The costs for making use of arbitration by consumers are very low.
The Arbitration Board is the most important arbitration court in The Netherlands. It used to deal with about 1200 cases a year before the crisis. Since the outbreak of the crisis this number has stabilised on  about 700 cases a year. These cases are on construction law as well as the law on architects and civil engineers. 
The Dutch Arbitration Institute deals with a lot less cases. According to the website in 2012 109 cases were dealt with; 11 of which were on construction law cases.
3. A few characteristics of Dutch arbitration

3.1. What can be subject of arbitration?

The Arbitration act determines in art. 1020,1 that  parties may agree to submit to arbitration disputes which have arisen or may arise between them out of a defined legal relationship, whether contractual or not. In art. 1020,3 it is said: that the arbitration agreement shall not serve to determine legal consequences of which the parties cannot freely dispose.

This is mandatory law, but the law does not describe what is covered by the term freely dispose. It is assumed that rights and obligations touching upon everybody like for example the law on marriage, insolvency, matters of execution of verdicts are topics that cannot be freely disposed of.

The types of disputes that may not be arbitrated relate to issues concerning public policy, such as (aspects of) family law, intellectual property law, bankruptcy law and matters with erga omnes effect (ie, an effect on third parties).
 The involvement of rights of third parties and the seriousness of the consequences beyond the arbitral proceedings are indicative of non-arbitrability.
 A debate is on-going on arbitrability of disputes involving the validity of corporate decision making.
 This issue is probably a matter of admissibility, albeit the distinction with jurisdiction is neither important (as both grounds may be pleaded in setting aside proceedings) nor hard and fast.

3.2. Appeal

The Dutch law on arbitration allows in art. 1051 (in the new law: art. 1061a) for appeal of an arbitrational award if the parties have agreed on this. The arbitration rules of the Board of Arbitration state in art. 20:
Article 20

An arbitral appeal against an award rendered by the arbitration tribunal in joined proceedings shall only be possible if and insofar as:

a. all rules applicable to the original disputes provide for the possibility of an arbitral appeal, or

b. the parties involved in the joined proceedings have provided contractually for the possibility of an arbitral appeal, or do yet make such provision.

Arbitral appeal is quite common in cases dealt with by the Arbitration Board.

3.3. Consolidation

In construction contract cases often many parties are involved. It is obvious that for an employer it would be helpful if he can consolidate cases against several parties. The Dutch arbitration act contains in art. 1046 an extensive provision for this:

Art. 1046,1: 
With respect to pending arbitral proceedings with a seat of arbitration in the Netherlands, a party may request a third party designated thereto by the parties to order consolidation with other arbitral proceedings in or outside the Netherlands, unless agreed otherwise by the parties. In the absence of a third party having been designated thereto by the parties, either party may request the President of the District Court of Amsterdam to order consolidation of arbitral proceedings pending in the Netherlands with other arbitral proceedings in the Netherlands, unless otherwise agreed by the parties.

3.4. Publication of rulings

There is a long tradition in The Netherlands to publish arbitral awards of the Aribitration Board in particular. Article 12 subsection 5 of the arbitration regulation of the Arbitration Board authorises the Arbitration Board to make the decision public. The Arbitration Board publishes all its verdicts anonymously on its website.

Rulings from other arbitration institutes are published as well once in a while, but every time specific permission from the parties is needed. These publications are anonymous as well.

4. The new Dutch Arbitration Act

As said before on January 1 2015 the new arbitration law will take effect. 

The new act was considered necessary because of the need felt to comply with the UNCITRAL model law on international commercial arbitration and the wish to take away as many barriers to the use of arbitration as possible.
 The existing act has been simplified especially by the following measures: 1) the dropping of the obligation to deposit the award at the court and 2) by making the role of the courts more selective. 

A few important issues are:

The black list:

In contracts with consumers the arbitral clause in general conditions is deemed to be unreasonable unless it allows the consumer  at least a period of a month to choose for the civil court after the user of the general conditions has made known in writing he wants to make use of arbitration. 

The role of the courts:

In the past 10-15 years it became more and more practice to go to court after an arbitral award had been gotten. Often the arbitral award was discussed in court by arguing that arbitrators had made mistakes, had not motivated the award properly etc. This often meant that after an arbitrational appeal, parties went on in 3 instances in the civil courts. 

This practice was not stopped by the fact that the courts (including the Supreme Court) decided time and again that if there was a motivation - no matter if this one was wrong or short  - there was no role for the government court.  
The new act has somewhat called an end to this practice by determining that the claim to put aside an arbitral award has to be brought in front of the appeal court and not first in front of the district court:

Article 1064 a

1.The application for setting aside is brought before the Court of Appeal of the discrit of the seat of arbitration

2. The right to make an application for the setting aside lapses three months after the day of the sending of the arbitral award. If the parties agreed to apply to provisions of article 1058(1)(b), this right lapses three months after the day of the deposit of the award. However, if the award together with leave for enforcement is officially served on the other party, that party may nonetheless make an application for setting aside within three months after said service, irrespective of whether the periode of three months mentioned in the preceding sentence has lapsed. 

3. The application for the setting aside of an interim arbitral award may only be brought together with the application for the setting aside of an interim arbitral award may only be brought together with the application for the setting of the final or partially final arbitral award. 

4. All grounds for setting aside shall, subject to the forfeiture fo the right thereto, be set out in the writ of summons.
Another measure is that under the new law, parties may further limit the length of setting aside proceedings by agreeing to exclude appeal in cassation before the Supreme Court against a judgment of the Court of Appeal. Appeal in cassation cannot be excluded in case one of the parties to the arbitration is a consumer.

Revival of the jurisdiction of the state Court

In the case of an annulment of an arbitral award, the jurisdiction of the state court will only be revived if the arbitral award has been annulled on the basis of lack of a valid arbitration agreement, unless the parties have agreed otherwise as art. 1067 shows:
Article 1067
 

As soon as a decision to set aside the award had become final, the jurisdiction of the court shall revive if and to the extent that the arbitral award has been set aside on the ground of absence of a valid arbitration agreement. If and to the extent the arbitral award is set aside on another ground, the arbitration agreement shall remain valid, unless otherwise agreed by the parties.

More flexibility

In their weblog lawyers from Linklaters Amsterdam
 also point out that the greater power parties have to shape the arbitration procedure and the more flexibility the act has:

‘Overall, it is noteworthy that the new law provides parties with broader possibilities to derogate by contract from the arbitration law in the Dutch Code of Civil Procedure (DCCP), resulting in greater power to the parties to shape the arbitration procedure as they wish. This may also make it more attractive for parties to agree on instituting arbitration in the Netherlands.

Parties may, for example, agree:

on an arrangement in relation to the rules of evidence 

on the issue of whether the arbitral award should be deposited with the registry of the Court within whose district the seat of arbitration is situated 

on the possibility of an arbitral appeal against an arbitral award 

to waive the right to appeal in cassation in annulment proceedings 

to deviate from the quorum required for arbitrators to be able to render a decision 

to exclude the possibility of an oral presentation by the parties to the arbitral tribunal 

to exclude the authority of the arbitral tribunal to (i) order the appearance of a witness or expert, (ii) order an interim measure or (iii) order for a discovery of records by a party and (iv) order a third party to join or intervene in the arbitral proceedings.

The new law also provides for more flexibility. For instance, the tribunal can designate one of its members to hold a hearing at any place within or outside the Netherlands, unless agreed otherwise by the parties.’.
Electronic arbitration

The last topic to be mentioned are the new rules on information to be transferred through the use of electronic means, provided the arbitral tribunal has approved the use of such electronic means and unless (one of) the parties to the arbitration has opted out of the use of such means, provided the parties have agreed to such opt-out possibility. This is what the law says:

Article 1072b

1.
If the addressee has stated that he may be reached for this purpose by such means and the arbitral tribunal gives its approval, he may, to the extent a written form for a contract, a procedural document, notice, request or action is required under a provision of his title, also be reached by electronic means, except in the event it relates to an action in court proceedings, unless this is permitted in the latter proceedings, unless the addressee states to change or, to the extent parties have so agreed, revoke its attainability by these means. 

2.
Records as mentioned in the title include information stored on a data carrier, as well as data submitted through electronic means. 

3.
The award as referred to in article 1057(2) can also be made electronically by containing an electronic signature as prescribed by article 15a(1) and (2) of Book 3 of the Dutch Civil Code. 

4.
Instead of a personal appearance of a witness, expert or a party, the arbitral tribunal may determine that the respective person may be in direct contact with the tribunal and, in so far as applicable, with other by electronic means and in what manner these shall be used. 

5.
A notice or act made by electronic means or a brief submitted by electronic means shall be deemed to have been sent at the moment at which the notice has reached a data processor for which the sender bears no responsibility. 

5. Conclusion

Arbitration in construction contracts is very common The Netherlands. The law is modernised where that was deemed necessary. Given the fact that there are excellently functioning arbitration institutes in The Netherlands – offering of course also arbitration in other languages than only Dutch - I think the Dutch government has a real point in suggesting parties in search of independent and efficient arbitration institutes do well to consider Dutch arbitration.
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